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NOTICE OF MOTION
PO PLATINTIEES, AND FACH OI' THEM, AND THEIR ATTORNEY OF RECORD:

NOTICE IS HEREBY GIVEN THAT on Tune 28, 2007, at 8:00 a.m., ar as soon thereafter as
the matter may be heard before the Honorable William Alsup in Courtroom 9 of the above-cntitted
conrt, located at 450 Golden Gate Avenue, San Francisco, California, Defendants, and each of them.
will and hereby do move the court for summary judgment, or in the alternative summary
adjudication, in the above matter pursnant to Federal Rules of Civil Procedure 56.

Said motion will be made upon the grounds that there is no triable issue of material fact and
Defendants are entitled to summary judgment as a matter of Jaw. The motion is based on this Notice,
Motion for Summary Tudgment, or in the Alternative Summary Adjudication, Points and Authorities
filed in supporit thereot. the Declaration of Chnstine Hopkins and attachments, the Declarations of
Detective Jason Barmes, Detective Shawn Pate, Sheriff Watren Rupf, and Deputy District Attorney
William Clark, as well as upon all papers and pleadings on file herein, and upon such other matters

as may be presented at the time of hearing.

Dated: MAY 24, 2007 Respectfully Submitted,
LAW OFFICES OF JOHN F. MARTIN

A Professional Corporation

I5

CHRISTINE HOPKINS, ESQ.
Attorneys for Defendants

MEMORANDUM OF POINTS AND AUTHORITIES
L INTRODUCTION

This action arises from Plaintiffs” allegations that Contra Costa County Sheriff*s Deputies
violated Federal and State laws when they executed search and arrest warrants at the shared
residence of Plaintiffs and Scott Dyleski, the now convicted murderer of Pamela Vitale. Plaintiffs
allege that no exigent circwmnstances exisied to justify Defendants pre-warrant entry into their
home, that Defendants utilized excessive force in effecting the entry, and that Defendants
subjected Plaintifls to an untaw{ul detention during the search of their home. Prefendants asseni

entitlement to Immunities from this suit inder Federal and State law. Defendants assert that the

Curiel v. Contra Costa Cownty - Case No. C065751 WHA
Memorandum of Foints and Authorilics In Support of
Defendants® Motion for Summary Tudgiment 1
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totality of the citenmstances surrounding their entry into Plaintiffs’ home show that Defendants
proceeded reasonably when confronted with information that Dyleski, a suspect in two felonies - a
brutal homicide and credit card fraud - had attempted to destroy evidence and was in a state of
panic abont his crimes, rightly believimg that his involvement had been discovered and that his
arrest was imminent. Befendants assert that any restrictions imposed on Plaintiffs” activities the
night of October 19, 2005 were justified by law enforcement’s need to secure evidence of a
homicide, and by reasonable suspicions that Plaintiffs had prior knowledge of Dvleski's
connection to the felonies, had failed to volunteer evidence of the crimes. and were acting to shield
Dvleski from investigation and apprehension.

IL STATEMENT OF FACTS

This lawsuit arose out of the service of a search and arrest wairant on Plaintiffs’ home on
October 19, 2005 during the course of an investigation into the brutal October 13, 20805 homicide
of Plaintiffs” neighbor Pamela Vitale. On QOctober 19", Deputy District Attorney William Clark
contacted Sheriff's Detectives Shawn Pate and Jason Barmes and requested their assistance in
interviewing a witness who indrcated that Scott Dyleski murdered Pamela Vitale. Deteetive Pate
proceeded to interview Robin Croen, a teenager, and his father Thomas Croen, and learmed
sufficient information to fear the imminent flight of Dyleski and the imminent destruction of
evidence by Dyleski or his housemnates, the Plaintiffs in this suit. The Detectives obtained approval
from Dreputy DA, Clark that a pre-warrant entey into the joint residence of Dyleski and Plaintiffs
was necessaty and lawful under the circumstances. Detective Pate ordered the pre-warrant entry.
Deputy D AL Clark then presented the Croens' testimony to California Superior Court Judge
William Kolin, who ultimately, at 10:55 pin on October 197, signed a warrant For Dyleski's arzest
and a scarch warrant for his residence.

Sheriff Warren Rupf did not participate in nor order the pre-warrant eniry into Plamtiffs’
home nor did he have any contact with Plaintiffs at anv time during the events in question. The
sole participation of Detectives Pate and Barnes was to obtain the warrants and order the pre-
warrant entry. Eleven of the named Delendants - Lt. Parker, Sgt. Mahoney, and Detectives

Goldberg, Bailev., Fawell, Garibay, Bairicnitos, Maoore, Uyeda, Santiago and Ryan {hereinafter “the

Crirfed v Comra Costa Conmty - Case No CO63751 WHA
bemorandurmn of Points and Awthoritics In Support of
Defendants’ Motion for Summary Tudgment 2
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entry team”™) - effected the pre-warrant entry and left the home within twenty minutes of arrival.
Fowr other Defendants. Sgt. Daley and Detectives Clark, Van Zelf, and Gest, (hereinafter referred
to as “the perimeter uni”) were stationed cutside the house and entered after indtial entry to secure
the house. The remaining two Defendants, Detective Aranda and his trainee Hadley, were involved
only to bring a digital recorder to the scene well alter entry.

During the pre-warrant entry into the home at 8:35 p.m.. the entry team Defendants
knocked and announced, received no answer, observed persons tunning frorn the front to the back
of the house, and then entered the home through unlocked doors. 1hey encountered five adults and
five children nine of whom are Plaintiffs in this lawsuit. After securing the house, they leamed
that shortly before their arrival Dyleski’s mother, Esther Fielding took Dvleski to stay at the house
of Plaintiff Kim Cutiel's brother in Walnut Creek. The entry team subsequently left and arrested
Dvleski in Walnut Creek. Four deputies - the pertmeter unit Defendants - remained at Plantiffs
home to secure the location pending issnance of the search warrant. A search of the home only
began once the warrants issued at 10:35 p.m. Purseant to the search, DNA and other evidence was

discovered which connected Dyleski to the savage homicide of his neighbor, Pamela Vitale.

III. STANDARD FOR SUMMARY JUDGMENT

A moving party 1g ertitled to summary judgiment or adjudication as a matter of law wherein .
the pleadings, depositions, declarations, and other evidence on file show no gennine dispute as to
any matenal fact. Fed R.Civ P. 36{¢c}). The moving party bears an initial burden to demonsirate to
the district court the basis for its motion, Celofex Corp v, Catrett (1986) 477 U8, 317 323, Once
the moving party meets 1ts burden, the opposing party must demonstrate that a fact i contention 15
material, L.e., a fact that might affect the outcome of the suit vnder the governing law., and that the
dispute 15 genuine, 1.e. the evidence is such that a reasonable jury could return a verdict for the
nonmoving party. dnderson vy Liberty Lobly Inc {1960) 47T U S 242:, 248 251-32.

Of relevance to this case 15 the defense of qualified immunity which Defendants have
raised in answer to Plaintiffs” lawsuit, The trial court should make a ruling on immunity “eatly in
the proceedings™ because the defense is "an entitlernent not to stand trial or face the burdens of
Curied v. Contra Costa County - Case No CO65T31 WHA

Memorandum of Poinls and Authorities In Support of
Befendents' Motion for Summary Judgment
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tigation.” Squecier v Kafz (2001) 5333 U8, 194 200-201 {quoting Michell v. Foroth (1983) 472
U.5. 511, 326). Summary judgment is usually the most appropriate method for resolving issucs as
to the application of qualified immunity. Harlow v. Fitzgerald (1982) 457 U.S. 800, 818.

IV. ARGUMENT
A, A SAUCIER v. KATZ QUALIFIED IMMUNITY ANALYSIS REQUIRES

DISMISSAL OF PLAINTIFFS® SECTION 1983 CAUSES OF ACTION AS A
MATTER OF LAW

Plaintiffs” section 1983 causes of action against Contra Costa County and the individuatly
naimed Defendants center on allegations that 1) the pre-warrant entry into Dyleski’s residence
violated his housemates” 'ourth Amendment right to be frec of wireasonable search and serzure; 2}
the detention of Dyleski’s housemates pending a search of the premises similarly violated their
Fourth Amendment rights; and 3) the manner of Defendants” entry mto Dyleski's residence wiglated
his housemates” rights to be free of excessive use of force.

An analysis of Defendants” entitlement to qualified immunity begins with an inguiry into
whether Plaintiffs” factual allegations estabhish a constitutional deprivation. Saucier. 333 U8, at
201, If the Court, viewing the facts in a licht most favorable to Plaintiffs, finds a constitutional
violation then the analysis proceads to determine whether the constitutional right was clearly
established at the time of the alleged vielation. /7 An officer is entitied to irmmunity #f the right was
not clearly established, or “if the olficer’s mistake asto what the law requizes is reasonable.”
Sauecier, 333 ULS. at 202, 205, On each and every cause of action Plaintiffs fail to establish a
constitutional deprivatton, fail to show a clearly established constitutional right, or fatl to show that
the officers did not reasonably assess what the law required. Lhe facts estabiish that Defendants
rcasonably believed, pursuant to Federal and State law, (1) that exigent circumstances and probable
cause justified the pre-warzant entry. {2) that government interests in the preservation of evidence
and orderfy completion of searches justified a reasonable detention of Plaintiffs during the search,
and (3} that concerns for officer and citizen safcty justified the limited force ntilized.

i. THERKE IS NO GENUINE ISSUE OF FACT THAT DEFENDANTS® PRE-
WARRANT ENTRY VIOLATED PLAINTIFFS® CIVIL RIGHTS.

The Feurth Amendment to the Umiled States Conshtution protects individuals from

Curiel v, Camtra Costa Count - Case Mo CO6R573] WHA
Memorandmn of Points and Awtheorlties In Support of
Defendanis® Motion for Summary Judement
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unreasonable searches and seizures by generally requiring peace officers to obtain a warrant prior
to conducting searches and seizures of property and persons. Panvror v, New York (19800 445 U8,
373. 5380, In balancing citizens” Fowth Amendment rights with governmental interest in the
efficient and safe exercise of law enforcement duties, the Supreme Court recogizes exceptions to
the wairant requirement wherein officers can constiutionally effect pre-watrant setzures of
propetty. See Segwra v. Unifed States {1984) 468 U S, 796 (holding seizure of motel 1oom pending
tssuance of a warrant lawful and reasonable); Minois v Modrine (2000) 331 1.8, 326, 330
{holding the Fourth Amendment's central requirement is reasonablencas under the circumstances).
One established exception - exigent circumstances - exists wherein police reasonably fear the
imminent destruction of evidence or flight of a suspect. United States v Osbors (9% Cir. 2000) 203
F 34 1176; United States v. McConney, (9% Cir. 1984) 728 F.2d 1195, 1199 (en banc), cert denied
469 U8 824 If both probable canse and exigent circumstances supported Defendants”™ pre-wariant
enlry tntg Plamtiffs home, then Defendants complied with the Fourth Amendment and are entitied
to summary judgment, /d.; Murdock v. Stour (9 Cir. 1993) 54 F 3d 1437, 1442,

a. ROBIN AND TOM CROEN'S TESTIMONY ESTABLISHED PROBABLE

CAUSE TO ARREST DYLESKI FOR VITALE'S MURDER AND SEARCH
THE PLAINTIFFS' HOME FOR EVIDENCE

The nndisputed facts demonstrate that Defendants entered the Plaintiffs™ home based on
probable cause that a resident of the home, Scott Dyleski, violently murdered his neishbor, Pamela
Vitale - the wife of a well-known cniminal defense attomey- as part of a scheme to de-fraod
neighbors of significant sums of money to fund a marijuana growing operation. Probable canuse
equates to a “fair probability” of finding evidence of ecnime in a particuiar place based on totality of
circumstances, flinois v Gates, 462 118, 213, 238 {1983). A California Superior Court Judge found
that probable cause existed when he signed the amest warrant for Dyleski and the search warrant for
Plaintiffs” home. Hopkins Decl. * 3, Ex. 1. Though Defendants” entry occurred prior to the formal
issuance of the warrants, Detective Pate ordered the pre-warrant eniry based on the same
iformation, from the same witnesses, that the Judge [ater relied upon when signing the warrants
Pate Decl. 9 11, Ex. 1; Hopkins Decl ¥ 3, Ex. 3. A Magistiate' s 1ssuance of a warrant establishes
that probable canse existed unless this Cowt finds no subsitantial basis for the Magistrate’s
Curied v. Contra Costa Coundy - Case Mo, C06537531 WHA

Memorandum of Ponts and Autherties In Support of
Defendants’ Motion for Swnmary Tndgmeant




1
2

4

Case 3:06-cv-05751-WHA  Document 33  Filed 05/22/2007 Page 13 of 32

determination. Unifed States v Clark (9% Cir. 1994) 31 F 34 831, 834,

The Croens” testimony provided a substantial basis for both Detective Pate and Judge Kolin

3 | to belicve that Dyleski committed fraud and murder and that there was a fair probabilhity of locating

evidence of the crimes at his residence, 1050 Hunsaker Canyon Road. Even Robin Croen, Dyleski's
teenaged firend and co-conspivator in the credit card scheme, who sincerely wanted to believe in
Divleski’s innocence, felt that “too many coincidences” existed between Dyleski's behavior and the
murder. Pate Deel. § 11, Ex. 1 at 28, 38. Robin Croen's own admissions directly established
Dvleski’s participation in the fraud and marijuana growing scheme, and Tom Croen’s testimoeny
established that Plaintiff Fred Curiel pussessed electronic evidence of these crimes at 1050 Hunsaker
Canvon. fd at 2-3 23 1he day prior to Robin's interview with the Sheriffs, Dyleski had panicked
about the link between the faud and the Vitale homicide and told a far-fetched story about why the
cirme scene might contain his DINAL /d at 18 Robin Croen 1elated that Dyleski admtied conung
into physical contact with the victim in the woods of the Canvon during the time frame of the
homicide. fd at 16-7. Tom Croen cstablished that Plaintiff Fred Curiel, the owner of the home where
Dvleski lived, also had panicked the day betore over the fraud®s connection to the murder when he
discovered the vietim s address on documents pertaining to the fraudulent transactions. Id at24. At
Defendants 1equest, Robin Croen drew a * tag™ which Dyleski used to identify his art work and
which resembled a carving the murderer left on the vietim's back. /4. at 26-7.

This infonmation © warranted a man of reasenable caution ™ to believe that evidence of'a
felony credit card frand, a marijuana growing scheme, and a murder existed in Dhvleskr’s home at
1030 Hunsaker Canyon. See Texas v Brown (1983) 460 U8, 730, 742 (holding probable cause
simply requires a reasonable belief) and that belief need not be true nor more likely true than false).
hidge Kolin agieed when issuing the wamants. Hoplins Deel * 3, Ex. 1. Judec Barbara Zuniga,
presiding over Dyleski's criminal trial, further agreed when she dented Dyvleski’s motion to quash the
warrant. Hopkins Decl. €4, Ex. 2. Dvleski’s reported adrmssion that the murder victim scratched
him on the morning of the murder, and the teported link between Dyleski’s fraud and the murder

victim's address. alone provided a substantial basis for both Judges® reasoned decisions.
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b. THE CROENS’ TESTIMONY FURTHER ESTABLISHED EXIGENT
CIRCUMSTANCES JUSTIFYING THE PRE-WARRANT ENTRY

Ihe determination of whether exigent cireumstances exist to justify a pre-warrant seizure of
property requires the Comwut to balance citizens” privacy interests with law enforcement’s special
needs. fllinots v. Modrithur, supra, 531 U8, at 331, The balancing test takes into account the level of
infrusivencss of law enforcement's actions and the sencusness of the orime at issue. 4 at 336. Pre-
warrant seizures are generally upheld when law enforcement has probable cause that evidence of a
jailable crime exists wathin the subject location and a reasonable fear that evidence will be destroved
before a warrant can be diligently obtained fdf at 331-332. A seizure is law[ul when specific,
articulable facks exist to support fears of destruction of evidence or flight of the suspect. faf onde v
County of Riverside (9" Cir. 2000) 204 F 3d 947, 957. Hare, Delendants minimized the intrusiveness
of the entry by waiting to search the home umtil warrants issued. Defendants had probable canse to
believe evidence of homicide existed within the subject location, and Defendants had specific
information supporting their fear of losing the suspect and valuable evidence

L DEFENDANTS MINIMIZED THE INTRUSIVENESS OF THE ENTRY

A warzantless seizure of property is less intiusive than a warrantless search of that property.
flinots v Medrthr suppa 331 U8 ar 322 Chambers v Mamoney, (1970) 399 0.5 42, 51-52
(citing the Cowt's fiequent approval of warrantless seizures pending a warrant whercin a warrantless
search would be impecrmissible). In this case, the undisputed facis show that Defendams waited for
the Tudge's 1ssuance of the warrant before searching Plaintiffs' home. K. Curiel Depo. 80:6-15;
169:21-23; 170:1-4; Daley Depo. 38:9-14, 45:18-23, 46:18-25, 47:1-12. Detendants’ pre-warrant
entry and prolective sweep, therefore, constituted a warrantless seizure, not a warrantless scarch,

The circumstances confronting law enforcement on October 19% prevented the entry team
Detendanis from emploving the least intrusive method of seizing the home - stationing puards
outside the home. When the exigent eirciunstances involve persons within the premises who might
destroy evidence, then the logical first step is a sweep of those premises to scc if in fact anyone else
is present. If no one is found, then the exigency has ended and the police should then merely
maintain control of the premises while a search warrant is obtained ™ 3 LaFave, Search and Setrure

{3id ed. 1996) §§ 6.5(b). p. 353. . omitted. Defendants believed Dyvleski and the Curiels to be
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inside the home, along with potential evidence ot the crimes, and detectives proceeded logieally, to
sweep the premises. The undisputed facts show that prior to entry Defendants witnessed persons
moving within the home, and that the protective sweep revealed persons within who could destroy
evidence. Goldberg Depo. 41:18-25; 42:1-19; Parker Depo 32: 7-17, 34:2-8; Mahoney Depo. 112:1-
115 114:20-25; T ML.C.. Depo. 9:20-25; 10:1-24; 1 A.C Depo. 9:24-5, 1001, 23-25,11:1.
Defendants reasonably believed that due to the presence of five children and to the late howr of the
night, it was more sensible to allow the children to sleep on the couches in their living room rather to
evict ten residents from their home. The Supreme Court indicates that 1t is less infrustve to allow
occupants ko re-enter a house under ohservation rather than prevent re-entry altogether. fliinods v
Medrthu, supra 531 US at 335: K Cwiel Depo 82:18-24; T AC. Depo. §1: 6-22.

The entry team Defendants further sought to lessen the intrusiveness of the scarch by
complying with the knock and announee rule Ixigent clrcumstances, namely Defendants” detection
of movement in the home after a knock and announce, justified Defendants in waiting for less time
than required to entet the home after the initial knock and announce. Se¢e Thompsony Mahre (9%
Cir. 1997) 110 F 3d 716, By Plaintiffs® own admissions, Defendants did knock and anmounce priore 10
entry, despite the fact Plaintiffs could not hear the exact words being yelled. F. Curiel Depo. 111:1-
18; TM.C. Depo. 9:20-25; 10:1-24: T A L. Depo. 8:15-25; 9:1-2, 24-25; 10: [-6, 23-25; 11:1. By
Plaintiffs’ own admissions, they heard knocking but rather than answer the door, they ran through to
the back of the house. fd Plaintiffs” testimony compliments the testimony of Defendants that they
saw persons runmning in the house. Goldberg 41:18-23; 42:1-19; Parker Depo 52: 7-17, 534:2-8;
Mahoney Depo. 112:1-11. Defendants therefore reasonably ascertarned that iheir presence was

known and that it was not safe to wait fiuther for Plaintiffs to respond to the knock and ammounce. /4,

Dets. Pate and Barnes diligently pursted issuance of the warrants, prusuant to advice by the
District Attorney s office, by entrusting the task of secuning Dylesk and his residence to other
deputies. Pate Pecl | 18; Bamnes Decl. * 13 This efficient police work reduced the intrusiveness of
the search because it prevented the ype of lengthy pre-wartant seizure often challenged in Cowt See

Segura v, United States {1984) 468 U5, 796 {denying a motion to suppress based on a nineteen hour
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pre-warrant seizure of a motel room); Mincey v Arizona, (1978) 437 .S, 385 (holding a four day
wartantless search of homicide scene unconstitutional); Fisher v City of Seot Jose (9 Cir, 2007) 475

F.3d 104% tholding 1t unreasonable to fail to obtain arrest warrant during a sixteen hour siege)

ii. THE SEVERITY OF THE CRIME AND CGTHER SPECIFIC,
ARTICULABLE FACTS JUSTIFIED THE LEVEL OF INTRUSIVENESS

A central factor determining the urgency of law enforcement’s need is the gravity of the
offense. See Welshv. Wiscomsin, (1984 466 1.8, 740, 753, In Welsh, a non-jallable ¢ivil offense
did not justify a warrantless entry into a home to preserve blood alcohol evidence), /. In Klmols v,
MeAdrthur, the class C misdemeanor at issue justified stationmg gouards outside a home pending the
search warrant. 531 11.8. 326, 336 (declining to comment as to whether the ciicumstances warranted
even a greater restriction), Recent 9 Circuit cases involving offenses of disturbing the peace and a

matital property dispute found unreasonable the watrantless entry into 2 home to arrest the suspect.

Lalonde supra 204 F.3d 947 Frumz v City of Tacoma (9% Cir. 2006) 468 F.3d 1141,

Here, the Sheriff's Bepartment conducted a warrantless entry to secute the premises wherein
felony fraud and murder charges constituted the underlying offenses. Just four days prior to the entry,
Befendants encountered the bloodiest crime scene in 1ecent memory. The vietim. Pamela Vitale
suffered twenty-six blows, a decp incision into her stomach, and a carving to her back Hopkins
Decel 93, Ex 1. Although the occurrence of 2 homictde In and of 1tsell’ 3s insufticient 10 establish
exigent circumstances, the viclous and extremely grave nature of the undarlyving offense weishs
heavily toward a finding that exigent circumstances existed for officers to pursue an immediate arrest
of the murderer and to fervently protect all evidence of the crime from conceaiment, tampering, and

destruction. See Payfon v New York (19793 445 1S, 573 Welsh, supra. 466 U8 at 753,
Other specific and articulable facts demonstiate that exigent circumstances justificd freezing

Dyieski"s home during the application for the wananis. See Lalonde supra 204 F 3d at 957 Based
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